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In the Court of Appeals of the District of Columbia 


Lewis E. Smoot, Plaintiff in Error, 

vs. 

The District of Columbia. 


No. 1347. 


a In the Police Court of the District of Columbia, June Term, 

1903. 


DistrictIop Columbia! No. 237,461. 

vs. > Information for Employing an Unlicensed 

Lewis E. Smoot. J Engineer. 

Be it remembered, that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit ; 

1 {Information.) 

In the Police Court of the District of Columbia, May Term, A. D. 

1903. 

The District of ColuxMbia, ss : 

Andrew B. Duvall, Esq., corporation counsel, by James L. Pugh, 
Jr., assistant corporation counsel, who, for the District of Columbia 
prosecutes in this behalf in his proper person, comes here into court, 
and causes the court to be informed and complains that Lewis E. 
Smoot, late of the District of Columbia aforesaid, on the 28th dav 
of May in the year A. D. nineteen hundred and three, in the Dis¬ 
trict of Columbia aforesaid, did then and there employ a certain 
person as an engineer-who had not (to his Smoot’s personal knowl¬ 
edge) obtained a license as an engineer, contrary to and in violation 
of an act of Congress approved February 28th 1887, and constitut-. 
ing a law of the District of Columbia. 

ANDREW B. DUVALL, Esq., 

Corporation Counsel^ 

By JAMES L, PUGH, Jr., 

Assistant Corporation CounsU. 

Personally appeared James Conloii this 29th day of May, A. D. 
1903 and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[Seal Police Court of District of Columbia.] 

W. H. RUFF, 

Deputy Clerk of the Police Court of the District of Columbia. 

1—1347a 











LEWIS E. SMOOT VS. 


2 Bill of Exceptions. 

In the Police Court of the District of Columbia. 

District of Columbia ) 

vs. V Information No. 237,461. 

Lewis E. Smoot. ) 

Be it remembered that at the trial of the defendant on June 10th, 
A. D. 1903, before Hon. Ivory G. Kimball, a judge of the police 
court of the District of Columbia, the Government to maintain the 
information that the defendant on May 28th, A. D, 1903, did en> 
ploy a certain person as an engineer who had not (to his, defend¬ 
ant’s, personal knowledge) obtained a license as an engineer, pro¬ 
duced as a witness in its behalf James Coxr.ON, who, being duly 
sworn, testified as follows: 

That on May 28,1903, he went on a vessel, a steam dredge, with 
an engine aboard used for dredging and loading and unloading 
scows of the defendant on the Potomac river; that the vessel was in 
the Potomac river opposite Georgetown, D. C. about four feet from 
the end of the wharf; that the vessel belonged to the defendant and 
had aboard a man running a stationery engine who being asked if 
he had a license answered that he had none. 

Thereupon to further maintain the information the Government 
produced as a witness Edward P. Vermillion who being sworn tes¬ 
tified as follows: That on April 8th, A. D. 1903, he visited the ves¬ 
sel of the defendant, a sort of scow or dredge, and called the atten¬ 
tion of the defendant to the fact that he had an unlicensed engineer 
aboard running his engine—a boiler engine; that he asked 
3 the man running the engine at that time if he had a license 
and he answered that he had no license. 

On cross-examination the witness said that he could not tell 
whether the man who was running the engine on the 28th of Ma}^, 
1903, as charged in the information was the same man whom he 
informed the defendant on the 8th of April, 1903, was not licensed; 
that he had not visited the vessel since the 8th of last April. The 
Government then rested. 

Thereupon counsel for the defendant moved the court to dismiss 
the case of the Government and to discharge the defendant upon 
the ground that there was no evidence introduced by the Govern¬ 
ment to show that the defendant had any knowledge that the person 
employed by him to run the engine on the 28th of May, A. D. 1903, 
the date charged in the information, was not a licensed engineer, 
which motion the court overruled, and the defendant then and there 
excepted to such ruling and gave due notice of his intention to apply 
to the Court of Appeals for a writ of error. 
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Thereupon the defendant took the stand and being duly sworn 
testified as follows: That he is engaged in dredging sand from the 
bottom of the Potomac river and selling it to the trade and to the 
United States and District governments; that he is the owner of a 
steam dredge that was being operated at the foot of 32nd St.. George¬ 
town, D. C., on May 28th A. D. 1903; that this vessel was then and 
has alwa 3 ^s been engaged in commerce on the public navigable 
waters of the Potomac river and accompanies the sand scows and is 
necessary to the loading and unloading of his scows, and is towed 
from point to point in various harbors and can be towed anywhere 
in the IJnited States and foreign countries. That this vessel 

4 is not propelled b}^ its own steam and for that reason does not 
require a license from the United States Government; that 

this vessel can be moved for short distances by hauling anchors or 
gipsys, and that for long distances is moved by tug boats the same 
as the scows that it always accompanies; that he carries engineers 
licensed b}’’ the United States Government aboard his tugs that 
move this dredge around from point to point in the navigable 
waters of the Potomac; that this vessel has never been within the 
pier or harbor lines of the District of Columbia since she was built; 
that at the date set forth in the information she was l^dng in the 
public navigable waters of the Potomac opposite Georgetown, D. C., 
and outside the pier or harbor lines and was being used to take sand 
from a scow and putting it on the wharf. 

Thereupon the defendant rested, and asked the court to rule that 
upon the whole evidence the defendant should be acquitted. And 
the court refused to so rule and the defendant then and there noted 
an exception and gave notice of his intention to apply to the Court 
of Appeals for a writ of error. 

The defendant thereupon further asked the court to rule that the 
authority of the Commissioners of the District of Columbia over the 
Potomac river is limited to waters within the pier lines and if the 
evidence shows that the vessel owned by the defendant was not at 
any time within the pier lines but was at the time of the offence 
charged in the information and prior thereto in the public navigable 
waters of the Potomac river, without the pier lines, then the 

5 police court has no jurisdiction, and the Commissioners of the 
District of Columbia have no jurisdiction to require the de¬ 
fendant to employ a licensed engineer or to fine the defendant for 
refusal to do so. 

And the court refused to so rule and the defendant then and there 
noted an exception and gave notice of his intention to apply to the 
Court of Appeals for a writ of error. 

And the defendant further asked the court to rule that the vessel 
as shown by the evidence was engaged in commerce on the public 
navigable waters of the Potomac river and within the admiralty 
jurisdiction of the United States courts and subject to the jurisdic¬ 
tion of the United States courts exclusively, and that the defendant 
as the owner of said vessel, so situated, cannot be required to employ 
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a licensed engineer thereon by the Commissioners of the District of 
Columbia or be fined by the police court for refusal to employ such 
licensed engineer. And the court refused to so rule and the defend¬ 
ant then and there noted an exception and gave notice of his inten¬ 
tion to apply to the Court of Appeals for a writ of error. 

Wherefore the defendant now presents this his bill of exceptions 
and prays the court to sign and seal the same, nunc pro tunc which is 
accordingly done this 13th day of June, A. D. 1903. 

I. G. KIMBALL, 

Judge Police Court. 
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{Copy of Docket Entries.) 
No. 237,461. 


In the Police Court of the District of Columbia, June Term, A. D. 

1903. 


District of] Columbia 
vs. 

Lewis E. Smoot. 


} Information for Employing an Unlicensed 

Engineer. 


Defendant arraigned June 10, 1903. Plea : Not guilty. Excep¬ 
tions taken to the rulings of the court on matters of law and notice 
given by defendant in open court of his intention to apply to a jus¬ 
tice of the Court of Appeals of the District of Columbia for a writ of 
error. 

Continued indefinitely. 

June 12, 1902.—Bill of exceptions filed. 

June 13, 1903.—'Bill of exceptions settled and signed. 

Judgment: Guilty. Sentence: To pay a fine of ten dollars and, 
in default, to be committed to the workhouse for the term of thirty 
days. 

Kecognizance in the sum of fifty dollars entered into on writ of 
error to the Court of Appeals of the District of Columbia upon the 
condition that in the event of the denial of the application for a 
writ of error the defendant will, within five days next after the ex¬ 
piration of ten days, appear in the police court and abide by and 
perform its judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. Gerald Johnson, suret}’’. 

Thereupon further proceedings stayed for ten days. 

June 20, 1903.—Writ of error received from the Court of Appeals 
of the District of Columbia. 


7 In the Police Court of the District of Columbia. 

United States of America, 1 
District of Columbia^ 
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Ij Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 1 
to 6 inclusive, to be true copies of originals in cause No. 237,461 
wherein The District of Columbia is plaintiff and Lewis E. Smoot 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix 
tlie seal of said court, — the city of Washington, in said District, 
this 2d day of July, A. D. 1903. 

fSeal Police Court of District of Columbia.l 

JOSEPH Y. POTTS, 

Clerk Police Courts Diet, of Columbia. 

8 United States of America, ss .* 

The President of the United States to the Honorable I. G. Kimball, 

judge of the police court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff, and Lewis E. Smoot, 
defendant, a manifest error hath happened, to the great damage of 
tlie said defendant as by his complaint appears. We being will¬ 
ing that error, if any hatii beeji, should be duly corrected, and 
full and speedy justice done to tlie parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court 
of Appeals of tlie District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washington, 
within 15 days from the date hereof, that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right, and 
according to the laws and customs of the United States should be 
done. 

Witness the Honorable Richard H. Alvey, Chief Justice of the 
said Court of Appeals, the 20th day of June, in the year of our Lord 
one thousand nine hundred and three. 

[Seal Court of x4i)peals, District of Columbia.] 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the 

District of Columbia. 

Allowed by 

M. F. MORRIS, 

Associoie Justice of the Court of 

Appeals of the District of Columbia. 

Endorsed on cover: District of Columbia police court. No. 1347. 
Lewis E. Smoot, plaintiff in error, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Jul- 2,1903. Robert 
Willett, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1903. 

Xo. X347* 

LtEWIS E. SMOOT, PLAINTIFF IN ERROR, 

vs. 

THE DISTRICT OF COLUMBFA. 

BRIEF FOR APPEEEANT. 


The case comes to tliis court from the Police Court of the 
District of Columbia upon a writ of error. 

Statement of the Case. 

The defendant was convicted in the Police Court of the 
District of Columbia on June 10,1903, upon an information 
charging him with violating on May 28, 1903, section 6 of 
the act of February 28, 1887, which section provides; 

“That any owner or lessee of steam boiler or en¬ 
gine, or the secretary of any corporation who shall 
knowingly employ a steam engineer as such who has 
not been regularly licensed to act as such, shall, on * 
conviction thereof by the Police Court of the District 
of Columbia, be fined fifty dollars and in default of 
payment of such fine shall be confined for a period 
of one month in the workhouse of the District of 
Columbia.” 
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The only evidence produced by the Government to main¬ 
tain the information was the testimony of James F. Conlon 
and Edward F. Vermillion. 

Conlon said: 

“On May 28, 1903, I went on a vessel, a steam 
dredge, with an engine aboard, used for dredging 
and loading and unloading scows of the defendant 
on the Potomac River; the vessel was in the Potomac 
River opposite Georgetown, D. C., about four leet 
from the end of the wharf; the vessel belonged to the 
defendant and had aboard a man running a station¬ 
ary engine who, being asked if he had a license, an¬ 
swered that he had none.” 

Vermillion said : 

“ On April <?, 1903^ I visited the vessel of the de¬ 
fendant, a sort of scow or dredge, and called the 
attention of the defendant to the fact that he had an 
unlicensed engineer aboard running his engine—a 
boiler engine, I asked the man running the engine 
at that time if he had a license, and he answered 
that he had no license.” 

On cross-examination the witness said: 

“I can not tell whether the man who was running 
the engine on the 28th of May, 1903, is the same 
man whom I informed the defendant on April 8, 
1903, was not licensed. I have not visited the vessel 
since the 8th of last April.” 

The above was all the evidence in the case to support the 
charge that the defendant had employed on May 28,1903, 
an engineer who had not, to defendant’s personal knowledge^ 
obtained a license. 

It will be seen that the only testimony in the case relat¬ 
ing to the offense alleged to have been committed on the 
28th of May was that of Conlon, and there is not a word in 
the testimony of Conlon to show that the defendant had 
any knowledge that the engineer in his employ on that 
date was not licensed. 
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The testimouy of Vermillion relates to a visit made to 
the vessel nearly two months before the alleged commission 
of the offense charged in the information. Vermillion does 
not even know that the man he saw on the vessel on April 
8 was the man running the engine on May 28, as he had 
not visited the vessel after April 8. 

I will state outside the record, merely to show the neces¬ 
sity of adhering to strict rules of evidence, that the engineer 
that Vermillion saw on the vessel on the 8th of April was 
never in the defendant’s employ after May 22,1903. 

Even if the testiinon}^ of Vermillion related to the 
alleged offense of May 28, his statement as to what the 
engineer told him was not evidence. Nor was his statement 
to the defendant, based as it was* on hearsay, sufficient to 
charge the defendant with knowledge that his engineer was 
not duly licensed. The statement of the engineer that he 
was not licensed was not the best evidence that he was un¬ 
licensed, but even if it were, there was no evidence to show 
that the defendant was present when the engineer made the 
statement; nor could such confession of the engineer be evi¬ 
dence against the defendant, even if both were charged 
under the statute, unless the defendant heard the statement 
and did not contradict it. 

Sparf vs, U. S., 156 U. S. p. 185. 

The rule that the best evidence should be given which 
the nature of the case will permit and which it is prac¬ 
ticable to obtain, is well stated in Clifton vs. U. S., 4th 
Howard, 247. 

In this case the rule was totally ignored. The engineer 
himself was not called as a witness. The list of licensed 
engineers kept in the District building was not produced. 
No person was produced to testify that he had examined 
the list of licensed engineers and failed to find the name of 
the particular engineer upon it. The information itself did 
not even give the name of the alleged unlicensed engineer 
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nor did his name appear in any of the testimony. 

The testimony as to what the engineer had said was the 
rankest hearsay, repeated by a third person against the de¬ 
fendant, and resting upon the veracity and competency of 
an alleged engineer, whose name was not even made known. 
Greenleaf on Evidence, par. 99. 

The statute makes the offense, consist of two particulars— 

1st. Employing an unlicensed engineer. 

2d. Guilty knowledge on the part of the emplo^^er. 

Guilty personal knowledge is made by the statute a con- 
stituent part of the offense, and it must be proved as well 
as averred. The statute makes the employing of an unli¬ 
censed engineer a perfectly innocent thing when the em¬ 
ployer is not aware of the circumstance that the engineer is 
not licensed. It is the guilty knowledge that makes the 
crime. 

In U. S. vs. Highleyman, 22 Int. Rev., Rec. 138, the 
court charged:— 

“ The language of the law is ‘ who knowingly 
demands or receives any greater sum than he is 
entitled to by law.’ By the use of the word ‘ know¬ 
ingly ’ something more is meant than what is implied 
in the legal presumption that every man must know 
the law. In order to find the defendant guilty you 
should be satisfied that he knew he was violating the 
law, and* the fact that he demanded and received the 
several amounts charged in the indictment is not of 
itself sufficient to sustain the indictment.” 

In the case of Verono Factory vs. Murtaugh, 5 Lans. 
(N. Y.) 17-22, wdiere an action was brought to recover 
penalties imposed by a statute upon “ whoever shall know¬ 
ingly ” do certain acts, the court said: 

“Knowledge can not be imputed to the defendant 
from the acts of others, and their agency for or rela- 
lion to him. The term knowingly in an action like 
this must undoubtedly be held to mean actual 
personal knowledge. The term ‘ knowingly ’ was 
used to designate the person upon whom the penalty 
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should be imposed, and it is not to be enlarged or 
extended so as to meet any supposed mischief which 
the statute was intended to guard against and pre¬ 
vent.” 

The cases of U. S. vs. Kirley, 7 Wallace, 482, and U. S. 
vs. Claypool, 14 Federal Reporter, 127, are to the same effect. 

In the case at bar there was not an atom of testimony 
to show that the defendant ever had any knowledge that 
the man in his employ on the 28th of May was not a 
licensed engineer. 

Let us examine now another phase of 'this case. The 
record shows that the defendant is the owner of a steam 
dredge on a scow or floating elevator that accompanies 
his sand scows, from point to point, in various harbors, pre¬ 
sumably in Maryland, Virginia, and the District of Co¬ 
lumbia ; that this dredge and accompanying scows are towed 
about by tugs of the defendant, upon which tugs are en¬ 
gineers employed by the defendant, and all licensed by the 
United States Government; that‘said dredge has never been 
within the pier or harbor lines of the District of Columbia, 
and was always engaged in commerce on the public navi¬ 
gable waters of the Potomac, and on May 28,1903, was stand¬ 
ing out in the stream outside the pier and harbor lines 
•opposite Georgetown unloading sand from a scow of the 
defendant. 

It was never intended that the act of February 28, 1887, 
relating to the licensing of engineers in the District of 
Columbia, should apply to engineers on vessels engaged in 
commerce on the public navigable waters of the Potomac. . 
Even in civil matters the local laws would not apply to such 
vessels, as admiralty has jurisdiction over barges, lighters, 
scows, floating elevators, and wharf boats in public navi¬ 
gable waters. 

“ The General Cass,” 1 Brown admr., p. 337. 

“ The Dick Keyes,” 1 Biss (U. S.) 408. 

“ The Kate Tremaine,” 5 Bend. (U. S.) 60. 
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Why, then, should a local police regulation apply to such 
vessels engaged in commerce on public navigable waters? 

Under the construction placed upon this statute by the 
Police Court, the engineer not carrying a license and em¬ 
ployer of such engineer could be arrested and imprisoned 
as soon as any vessel engaged in commerce crossed the Dis¬ 
trict line. It is a matter of such common knowledge as to 
be a subject of judicial notice that sailing vessels, not re¬ 
quired by the laws of the United States or of any State to 
carry licensed engineers, have stationary engines aboard for 
the purpose of loading and unloading cargo and to raise 
and lower sails, 3 ^ards, masts, and spars. Under the ruling 
of the Police Court in this case such a vessel would when it 
passed into that part of the public navigable waters of the 
Potomac included within the District of Columbia become 
subject to local municipal or police regulations, no matter 
from what port in the United States or any foreign country 
she might have sailed. Her engineer and the employer of 
her engineer or the secretary of the corporation owning her 
would be immediately thrown into jail to await trial at 
some future day and be subsequently imprisoned if a fine 
of J50 were not paid. 

Foreign and interstate commerce would not only be 
harassed and interfered with, but would for a time be actually 
stopped. AVhy, the very act itself shows that it is to apply 
merely to citizens of the District of Columbia, for section 
3 provides that three citizens of the District of Columbia 
shall certify to the character and moral habits of the ap¬ 
plicant for an engineer’s license. 

Under the construction put upon the act by the Police 
Court, the engineer on every locomotive engaged in com¬ 
merce and coming into or passing through the District of 
Columbia could be dragged from his engine and imprisoned 
and held as a witness or defendant, as could his employer 
or the secretary of the corporation for which he works. 

The act under which this defendant was tried is a mere 
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local police regulation, though enacted by Congress. It was 
never intended to give the Commissioner of the District 
power and authority over the navigable waters of the 
Potomac under the exclusive jurisdiction of the Chief of 
Engineers of the Army. 

O V 

By the act of cession the portion of the Potomac included 
within the District of Columbia became vested in the 
United States. 

The act of July 16, 1790, placed the territory including 
the Potomac under the jurisdiction of three commissioners, 
appointed by the President, The act of May 1, 1802, abol¬ 
ished the board of commissioners and vested their jurisdic¬ 
tion in a “ superintendent,” appointed b}^ the President. 
The act of April 29, 1816, section 5, abolished the office of 
Superintendent and vested his jurisdiction in an official 
known as the Commissioner of Public Buildings and 
Grounds. 

The act of March 2, 1867, abolished the office of Com¬ 
missioner of Public Buildings and Grounds and vested 
his jurisdiction in the Chief of Engineers of the Army. 

Through a succession of acts of Congress we have to-day 
the Chief of Engineersof the Army exercising the jurisdiction 
over the Potomac of the three commissioners appointed by 
the President under the act of July 16, 1790. 

The act of June 11, 1878 constituting the District of 
, Columbia a body corporate for municipal purposes was evi¬ 
dently not intended by Congress to take the Potomac out 
of the exclusive jurisdiction of the chief of engineers nor 
was the act of 1887 providing for the licensing of engineers 
intended to be stretched so as to cover the Potomac River 
for the following act shows that Congress prior to its passage 
did not recognize any jurisdiction in the District Com¬ 
missioners over the waters of the Potomac, or confer any 
jurisdiction by this act except over waters within the pier 
lines. 
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Act of March 3, 1899: 

*^Be it enacted by the Senate and House of Re'presenta- 
lives of the United States in Congress assembled, That 
with the exceptions hereinafter provided, the Com¬ 
missioners of the District of Columbia shall have the 
exclusive charge and control of all wharf property 
belonging to the United States or to the District of 
Columbia within said District, including all the 
wharves, piers, bulkheads, and structures thereon and 
waters adjacent thereto within the pier lives, and all 
slips, basins, docks, water fronts, land under water 
and structures^hereon^ and the appurtenances, ease¬ 
ments, uses,.^; reversions, ainj. rights belonging 
thereto wbidhi’are few owned* or possessed by the 
United Statesyor the District of Columbia, -or to which 
tl^ey or either of them is oi" may become entitled or 
wliich they, or either of them, may acquire under the 
'provisions thereof or otherwise ; and said Commis¬ 
sioners of the District of Columbia shall have ex¬ 
clusive chalgeand control of the repairing, building, 
rebuilding, maintaining, altering, strengthening, leas¬ 
ing and protecting said property and every part thereof 
and all the cleaning, dredging, and deepening neces- 
sarv in and about, the same within thepier lines. Said 
commissioners are also hereby authorized and em¬ 
powered to make all needful rules and regulations for 
the government and control of all wharves, piers, bulk¬ 
heads, and structures thereon, and the waters adja¬ 
cent thereto within the pier lines, and all the basins, 
slips and docks with the land under water in said 
District not owned by the the United States or the ‘ 
District of Columbia. . . 

Respectfully submitted 

CRANDALL MACKEY, 

Attorney for Plaintiff in Error. 








